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Mr. Chairman and Members of the camiitteaz
I want to thank the Committee for the opportunity to explain the
_administ:atign!é éffa?ts thus far to implement one specific part
of the Immigration Reform and Control Act of 1986. As you kﬁ@w,
the Administration st?angly supported enactment ﬁf legislation
designed to help us regain control of our borders. Because other
Administration witnesses will be discussing other provisions of
the Act, I will be limiting my remarks to the Administration's
effcrts thus far to implement the sections of the bill which
P?éhibit certain forms of discriminatary employment conduct and
. estabiish a “Special Counsel® in the Department of Justice.

The Act makes it an "unfair immigration-related employment
practice" to discriminate against an individual (athé; than an
unauthorized aiien) iﬁ hiring, discharging, récruiting or
refet:ing for a fee, “Eégausevcf such individual's national
origin, or in the case of a citizen or intending citizen...
because of that individual's citizenship status". The Act
excepts from these prohibitions (a) employers of three or fewer
employees, (b) claime which are enforceable under Title VII of
the 1964 Civil Rights Act, 42 U.S.C. 2000e, and (c) employment

actions based on citizenship status where the employer must




discriminate based on citizenship in order to comply with
requirements imposed by statutes, :égulaticns, executive orders,
government contracts, or where the Attorney Genéfal_datermiﬁes
citizénship status is essential for an employer to do buéiﬁgss
with a Fedéral, State,.ar lecal govermment agency or department.
As a means of providing government enforcement of these
prohibitions, the Act created the position of "Special Counsel
for Immigratign—ﬁelatea ﬁnfair Employment Practices," located
within the Department>§f Justice. The Special Counsel will
receive charges of ﬂiscriminatién filed by private parties or
Imﬁigratiéﬁ and Hatu:alizatiéﬁréafvice officers, an& determine
whether tﬁe ché:ges warrant filing an administrative complaint.
When the Special Counsel determines that such action is Justi-
fied, he or she may file a complzint with an admiﬁistrative law
or civil monetary penalﬁies or both. Once the administrative law
judge finds a vioclation and issﬁgs an order, the Special Counsel
or charging party may file an action in federal court to enforce
the administrative law judge's decision. Where tﬁe Special
Counsel determines that the charge does nét justify the filing of
an administrative action, the Act gives the charging party the
right ﬁc file his or hé: own action béfaré an administrative law
judge. Review of administrative law judges' orders may be had in
the geggraphica;ly appropriate fedérallcircuit courts of appeals.i
Oour earlier opposition to inclusion in the bill of these

nondiscrimination provisions, and creation of a Special Counsel,




was based largely on cur assessment that anpy potartial drscrimin-
ation that might occur after enactment was alieady xdesuately
addressed by exlsting law. ~Nonetheless, nsw that *haze provi=- -
sjons have become law, tha‘Dapartmént is mewing ¢o sstablish the

necessary structure for the Office of the Sps¢ ..\ Counsel. I

ment in this endeavor. The fact is that the Eﬂministratisn, the
dedicated to the full and faithful implementation of the naw

legialatian, including viga:aus enforcement of its prahibitians.

questions assaciataa with creating and arganizing the Office of
Special Counsel. With that effort, we have been studying the
language of the law and its legislative history to determine
precisely what cases come within the office's Jurisdiction. Fﬂf
example, the Act gxgludes from its coverage employers who employ
3 or fewer employees. It also excludes national origin
discfiminatian against an individual which is otherwise covered
by Title VII of the Civil Rights Act of 1964. Accordingly,
national origin discrimination claims against employers with is
of more employees do not come under the Act, but are reached by
Title VII. | |

Further, the legislative history reflects that the Act's"
antidiscrimination provisions are aimea principally at discrim-
ination occasioned banﬁ employer's efforts to avoid sanctions

for hiring undocumented aliens. The overriding concern of




legislators was that an employer would diseriminate against
anyone who looked or s@gnda& fareigh, or who is not a citizen,
despite the fact that a denied individual may be lawfully
entitled to work in this country and able to prove this fact with
proper decumentation.

As the Conference Committee Report noted, ?the antidiscrim-
‘ination provisions of this biil are a complement to the sanctions
provisions, and must be considered in this context." The
antidiscrimination provisions were adopted."because of the
goncern of some Members that geagle of ‘foreign' appearance might
be made more vulnerable by the imggsiti@n of sanctions. While
the bill is not discriminatary; thers is some concern that some
employers may decide not to hire 'Eareigﬁ' appearing individuals
to avoid sanctions."™ H. Rep. $9-1000, 99th Cong., 24 Sess. 87
(1986) . Indeed, "if the sanstigns are repealed by joint
resolution, the antidiscrimination provisions will also expire,
the justification for them having been removed." Id.

The Judigiéry Committee stated that (H.Rep. 99-682, Part 1,
99th Cong., 24 Sess. 68 (1986)):

Numerous witnesses ovér the past three
Congresses have expressed their deep concern

that the imposition of employer sanctions
will cause extensive employment .discrimina-
tion against Hispanic-Americans and other
minority group members. These witnesses are
genuinely concerned that employers, faced
with the possibility of civil and criminal
penalties, will be extremely reluctant to
hire persons because of their linguistic or
physical characteristics.
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Representative Rebert-sarsia testified
that "as a shorthand for a fair identifica-
tion process, employers would turn away those
who appear 'foreign®’, whether by name, race
or accent." : : _
Dtherrpgrtians of the legislative history further establish
that the discriminatory acts Congress intended to prohibit are
those in which the ampiayer‘s actiona are an attsﬁpt to avoid
employer sanctions. For example, House Judiciafy Committee
Chairman Rodino emphasized this understanding on the House floor
; following issuance of the Conference Repart. 132 Cong. Rec. H.
It is against this ba;kdrag that the President expressed his
undexrst a?éing cf the antidiscriminati@n provision of the Act as
requiring proof of intentional discrimination in ord~r to obtain
relief. This view is soundly based on the statutory scheme
itself as well as its 1egislative history.
Indeed, the House Judiciary Committee stated, with respe;t
to the private right of action, ;n its seetienébyésactign
analysis of the antidiscrimination provision: "[New Section

274B(d) a]uthorizes private action where the Special Counsel has

" H. Rep. 99-682, Part 1, 99th Cong.,

practice of such activitj.

2d Sess. 93 (1986) (emphasis added). Further, in . explaining the
meaning of the term "pattern or grastiée“-in the criminal
sanctions portion of the Act, this Report stated that "the term

'pattern or practice' has its generic meaning and shall apply teo
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regular, repeated and intentional activities, but does not
include isolated, sporadic or accidental acts. The same interpre-
apply when that term is used in this bill with regard to the
injunctive remedy that may be sought by the Attorney General for

recruitment, referral or employment violations,

certain nfaij igratio

59 (emphasis added).

K]

iserim-

This view was reflected by proponants of the antid
ination proévision and the several examples they gave to
underscore the need for such a pravisian. Senator Levin's
. statement gaptures well the paint (131 Cong. Rec. 811436 (daily
ed. Sept. 13, 1985) (emphasis added)):

Mr. President, two types of dizcrimination may
result from employer sanctions. First, employers
seeking to avoid. the consequences of hiring il;egal
aliens may simply ire foreign looki

P [ 1 This type of discrimination

- diacrimination baséd really on national origin -- is
alreaﬁy covered by Title VII of the 1964 Civil Rights
Act which prohibits discrimination on the basis of
national origin. There are, however, a number of major
gaps in Title VII coverage. As a result of these gaps
in coverage, the potential for discrimination against
foreign looking persons which arises under this bill
will not often be remediable. This is because Title
VII does not cover discrimination by employers who hire
less than 15 workers and Title VII does not cover
discrimination for those hired for less than 20 weeks,
which exclLﬂes ‘most agriculfural warkérs, Thus, TltlE

ba discriminated against as a résult of the Emplgyer
sanctians established in S. 1200.

agalnst on the basis Df their al;énaga as a :ésult af
the employer sanctions provisions in S. 1200. Because
the bill makes it unlawful to knowingly hire illegal




jted States, While tha biil estahlishes an affirma-
tive defense ta the charge of unlawfully hiring an
illegal alien if the employer verifias that the
e?pleyee is na'”an illegal alien, pany emplover
£ ; nd e dopt &

effects. Discriminatary intent may be proven by both direct and

circumstantial evidence. The model of proof enunciated in

r fairs v. ggrd;ne; 450 U.S. 248 (1981),
is applicable. The discriminatory effect of a policy, including
relevant to the question of whether an employer has intentional 11y

discriminated. Thus, the diseriminata:y intent standard clearly

blatantly bigetad remarks, or expressly stated either that they
will not hire persons of a particular national origin, or will

limit jobs to citizens.

final stages. We have requested funding fgr a thirty-person
ffice for the balance of this fiscal yéar and funding to support

o]

raar 1588. The Department has

in f£fiscal

e

a doubling of the staff

been soliciting resumes for the staff positions, and those are

being :evieweai

H
L




!Bg

We are about to publish a notice of proposed rulemaking
which sets out our proposal far-the'apéfating procedures and
certain governing principles for the Office of Spégiai Counsel
and, to a certain extent, for the administrative law judges who
will decide cases brought under the employment discrimination
sections of the Acﬁib Thg proposed rule also wi;l ééscribe the
information that must be contained in written charges filed with
the Special Counsel, along with other details about the way the
office will function.

| We are soliciting written comments from the public, and
would certainly welcome such comments from Members of Congress.
We invite;ca:eful attentioen tgieach part of the proposal, and
stress that we consider the comment process as a valuable
oppertunity to receive public inguﬁ.

As we have sald earlier in héarings held while this legisla-
tion was under cansiéerétign, the methods employers must use to
verify an individual's entitlemept to employment are not diffi-

cult. There is no excuse for an employer to deny employment to

determined that the threat of unfair employment practices is real ’
enough to warrant the prahibitians-inéludéd in the bill, and the

Department is moving forward to be ready tc enforce those

prohibitions.




